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Emerging Issues in Intellectual Property Right Research 
Birgitte Andersen 

 
Coordinator’s introduction 
 

It is a great honour for me to coordinate DIME’s (Dynamics of Institutions and 
Markets in Europe) working pack on ‘The Rules, Norms and Standards on 
Knowledge Exchange’. As coordinator I am obliged to communicate what I believe 
are the emerging issues in IPR research. It is for this purpose that I have taken the 
opportunity to use the first issue of our working papers series. 

  
The IPR research questions that I believe are emerging, topical and key, are discussed 
in the following two sections. They address problems in relation to:  

(i) The institutional IPR environment, and  
(ii) Corporate and industry IPR practices, when profiting from inventions and 

innovations in technology and creative expressions. 
 
 
The institutional IPR environment 
 
As control over the use of intellectual property right (IPR) requires ownership or a 
license, the growing importance of knowledge-based assets and creative expressions 
in recent years has been accompanied by increasing recognition that patents and 
copyrights represent strategic assets for those who own and control them.  
 
Therefore, it is hardly surprising that the pace at which individuals, firms and the 
public sector are using IPRs to privatise knowledge-based assets and creative 
expressions has been accelerating. This trend has been further reinforced by a 
commonly held view in industry, government and international agencies that the 
privatisation of intellectual capital and knowledge-based assets provides many 
advantages. Large firms report extraordinary corporate results from using the IPR 
system, and policy makers report great expectations regarding the performance of the 
IPR system in the knowledge based economy.  
 
Thus, the process of globalization has also resulted in international IPR norm-setting 
regarding strengthening the global system through harmonization of national and 
international IPR rules, in order to establish a universal or international minimum 
standard for IPR protection. This has also resulted in increased enforcement of IPRs. 
International initiatives undertaken include the following agreements:  
 
The Trade Related Aspects of the Intellectual Property Section (TRIPS) of the World 
Trade Organization (WTO); an increased role of EPO (European Patent Office); the 
European Union has discussed the harmonization of IPR policy with respect to patent 
policy (especially in relation to software and community patents) and copyright policy 
(in relation to creative industries); patent protection even beyond science based 
principles (for example patents on business methods and other computer implemented 
inventions); exclusive rights also on fundamental inventions (for example university 
science and procedures to obtain genetic codes); exclusive rights on traditional 
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knowledge and traditional cultural expressions; increased privatisation of the public 
domain; increased period of protection historically; protection on (trivial) knowledge 
with little inventive step; and many others. 
 
However, IPR policy’s encouragement of increased enforcement is based largely on 
the ‘vision’ of policy makers rather than on the actual findings of solid empirical 
research. Within the IPR research community, the social and economic effects of 
tightening the IPR systems are not considered obvious.  
 
Furthermore, many speakers at recent meetings in national governments, international 
organizations (UNCTAD), trade unions such as the EU and especially within 
developing countries, have expressed deep concern on the impact of increasing 
privatisation of knowledge based assets, which is also associated with stronger IPR 
regimes. For many, it is clear that the global harmonisation processes and increased 
enforcement of IPR rules have led to highly asymmetric results across the board 
(across countries, regions, sectors, and firms within sectors), in terms of meeting the 
IPR system’s originally intended objectives of: 
 

- Stimulating innovation-based competition; 
- Facilitating spill-over and expansion of knowledge based ideas and the  

creative expressions of ideas;  
- Rewarding inventiveness and creativity throughout the economic system; 
- Facilitating sustainable development of firms and industry. 

 
Thus, while defenders of the trend of strengthening IPR regimes promise that IPR 
regimes will bring convergence and close the income and technology gaps, there is 
growing concern that actually strong IPR regimes may cause the opposite.  
 
A central test for theory is if it is useful. In Nelson and Winter’s (1977: 36) search of 
a useful theory of innovation, we learn that for “theory to be useful … [it] must 
organize knowledge and guide research regarding what lies behind the different 
performance of the different economic sectors”. This leads to the question of whether 
prevailing IPR theory is useful in explaining why the IPR system generates different 
performance results and varying potential for growth across firms, sectors and nations 
participating in the IPR system. At present, the answer would be “no”.  
 
Therefore, there is a need to better understand the challenging or difficult role of IPR 
regulation in contributing to improved economic performance, growth and sustainable 
development at the corporate, sectoral and global levels, while at the same time 
providing a higher quality of life for society in all regions of the world. 
 
Of course, the IPR system has established a lot of positive dynamics however, it is 
important not only to focus on the enabling effects of IPR systems but to also 
recognize that patents and copyrights may not always be able to solve all the 
corporate and economic problems that they are expected to. They also create 
problems of their own.  
 
When the IPR system does not perform in accordance with expectations, the reason 
put forward by many policy makers, industrialists, IPR offices and many lawyers is 
that this is due to mis-management and lack of IPR protection in many small and 
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medium sized firms and in most countries in the world. They therefore conclude that 
the institutional framework must be strengthened in order to generate the expected 
advantages. However, even with substantive improvements in research on patents and 
copyrights, it is important not to overlook the fact that our tools for understanding the 
dynamics of IPR systems are still blunt. Managers and policy makers who tend to 
emphasize IPR success stories do not always recognize this. 
 
As received analytical frameworks are constructed and advanced by mainstream 
academics inspired by neoclassical economics, or written by companies wanting to 
demonstrate their success, they do not usually spell out the limitations of the tools for 
analyzing the dynamics of the IPR system. However, because significant management 
and policy decisions are based on these frameworks, it is important to understand and 
communicate the limitations as well as the strengths of existing frameworks of 
analysis, and discuss how they can be improved or how new frameworks can be 
developed.  
 
Developing better tools for understanding the dynamics of IPR systems and gaining 
an understanding of the limitations for IPR systems should be a central focus in IPR 
research.  
 
Another important area of research is to see how various practices and rules of the 
different IPR offices differ, and the implications this has for the performance of the 
IPR system. For e.g. an IPR office in a smaller country, i.e. Denmark, has been 
researched and has been shown to be highly effective in creating knowledge-spill over 
or learning in companies in respect to how to use the patent system. The US system 
has been criticised for the ‘contianuation patent scheme’, which might create un-fair 
competition. Finally, lots of the problems regarding the practices of the EPO were 
revealed during the recent software hearings in the European Parliament. Particularly 
in relation to granting patents with very little or no inventive step, in terms of granting 
non-science based patents, and for not taking responsibility for the results of their 
patenting practices, but to instead rely on private court cases between the companies 
participating in the patent system to sort out the problems. Basically, the norms and 
standards in the IPR offices make a difference to the performance of the IPR system, 
and the effect of their practices need to be researched. This is important in order to 
improve their practices. 
 
Research questions which are important to address in this respect include: 
 
The rationales for the IPR system versus the social and economic effects of IPR 
regulation 
Under which conditions does the IPR system perform in accordance with perceived 
expectations, and why?, and under which conditions does it not, and why? In this 
context, scholars could address the following puzzles related to the rationales for the 
IPR system:  

• Even if IPRs signal a prospect for reward, this may not always stimulate 
incentives to invest in invention and innovation, or stimulate innovation-based 
competition.  

• Even if IPRs facilitate markets for ideas and knowledge as well as creative 
expressions of ideas, by adjusting for the inherent problems of market failure 
normally attached to knowledge and intangible expressions of ideas, this may 
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not always facilitate the spill-over of such knowledge based ideas and creative 
expressions of ideas.  

• Even if IPRs temporarily protect (or offer market privileges to) entrepreneurial 
talent from imitation, or for market entry of products or services embodying 
their novel ideas and original creative expressions, this may not always 
facilitate sustainable development of firms and industries.  

• There is also a natural rights and moral rationale that can be attached to IPRs. 
Even if IPRs should in principle guard the natural right to claim an intellectual 
property, and the moral right to compensation and reward if someone else 
exploits another’s idea or expression of an idea, individuals and firms 
inventing ideas and creative expressions may not always find their rights 
protected (e.g. due to lack of institutional capabilities and lack of resources). 

 
Variety, quality and price 

• By using the IPR system;- are we undermining some of the most important 
elements of a healthy economy? For example, even if it is true that the IPR 
system facilitate markets for commercial exploitation, we need to address if 
patents and copyrights in this respect also generate 'a wide variety' of 'best 
quality products embodying the best quality technology or creative 
expressions' and at a 'low price'. Variety, quality and price are often what the 
success of a capitalistic system is judged on. Or does the current IPR design 
create the very opposite? (Consider for example the creation and distribution 
of music or film, as well as the price for a music CD or movie tickets.) 

 
Protection versus sharing / Private versus public 

• What is the right balance between ‘protection versus sharing of intellectual 
property’ and the ‘public versus private interests’?  

• We often hear the argument concerning the ‘tragedy of commons’; about how 
goods and services become inefficient if they are open for all to exploit and 
use. However, can we also argue for the other side ‘the tragedy of markets’ 
where every bit of knowledge and creative expression becomes privatised?  

 
Harmonisation of IPR policy to ‘one size fits all’ 

• Should IPR policy be harmonized? What are the implications for TRIPS? 
What are the advantages and disadvantages?  

• Does one size fit all sectors, technologies and countries?   
 
Alternative appropriation regimes 

• Are there alternative appropriation regimes that do the job better than the IPR 
regime (e.g. in the software sector there are open source software, free 
software communities, etc.)?  

• Should we offer prizes rather than patents? 
 
Appropriate IPR policy and design of IPR regime 

• What is an appropriate IPR policy? 
• What is the appropriate design of an IPR regime, in terms of scope and length 

of IPR protection etc., ?  For example, do we have something to say about: 
o Harmonization of patent policy regarding software and computer 

implemented inventions such as business methods? 
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o Patenting genetic codes/structures. 
o University patents on basic research. 

 
IPR offices 

• What are the norms and standards enforced by IPR offices regarding dealing 
with patent applications? (For example, how can the engineers in patent 
offices grant patents, when many firms claim that patent documents have 
become almost impossible to read in many cases) 

• What are the norms and standards enforced by IPR offices when it comes to 
their relationship with IPR stakeholders? 

• How do the norms and standards embedded in IPR practices within IPR 
offices influence the performance of the IPR system?  

 
Evolution of IPR regimes 

• How is IPR policy written? Is it about solving societal problems in accordance 
with the rationales of the system, or is it about solving problems for individual 
stakeholders? 

• Who are the IPR stakeholders and what is the quality of their relationships 
when it comes to setting the ‘rules of the game’? 

 
IPR and inequality 

• Why is the prevailing IPR theory not useful in explaining why the IPR system 
generates different performance results and varying potential for growth 
across firms, sectors and nations participating in IPR systems?  

• Do we have something to say about the effect of IPR regimes in a globalizing 
economy? 

 
IPR stakeholders, value generation and inequality (also relevant in relation to the 
below section on “Corporate and sectoral IPR practices when profiting from 
innovations in technological and creative expressions”. 

• Who are the IPR stakeholders and what is the quality of their relationships 
when it comes to extracting and distributing the wealth generated from IPRs? 

• Under which collaborate and competitive conditions at the corporate or 
sectoral level is the IPR system able to generate potential for financial and 
non-financial value for all parties involved? Under what collaborative and 
competitive conditions does the IPR system generate inequality? 

• This brings us back to the above question: Why is the prevailing IPR theory 
not useful in explaining why the IPR system generates different performance 
results and varying potential for growth across firms, sectors and nations 
participating in the IPR systems? 

 
 
Corporate and sectoral IPR practices when profiting from innovations in 
technological and creative expressions. 
 
The performance of IPR systems with respect to knowledge exchange and other IPR 
objectives are not only a subject to the IPR rules, norms and standards set at the level 
of the institutional IPR environment, as discussed above, but they are also subject to 
rules, norms and standards in IPR practices at the corporate and sectoral level.  
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In order to understand the performance of IPR systems, we also need to research what 
the behavioural norms are within industrial and technological sectors when financial 
and non-financial value from IPRs is realized and distributed. We need to look at the 
role of collaboration, competition, IPR markets, licensing practices and industrial 
context.  
 
In this context we need to research the emerging standards for market and non-market 
based IPR governance structures that are in action when realizing different types of 
IPR value. (Market based IPR exchange includes for e.g. buying and selling IPRs, and 
non-market based includes for e.g. cross licensing and patent-pooling, and there are 
also other IPR licensing structures.) 
 
Also, we need to research the norms with respect to the increasing use of the rules of 
the legal system regarding the increasing number of IPR court cases. We need to 
understand the role of the legal system, and how companies use the legal system in 
achieving their corporate IPR objectives.  
 
Research questions which are important to address in this respect include: 
 
IPR value is manifold: 

• What are the financial (e.g. money, profit) and non-financial (e.g. knowledge 
spill over, standard setting, positioning) value companies and sectors seek 
from IPRs?  

• Reflecting on the value companies seek from their IPRs; what are the 
implications for IPRs as economic and strategic indicators?  

 
Companies and sectors extracting value from IPRs   

• How is the value companies seek from IPRs realized and distributed; and what 
are the implications for collaboration, competition, IPR markets, licensing 
practices and industrial structure, in this context? 

• What is the market and non-market based IPR governance structures in action 
when realizing different types of IPR value (market based IPR exchange 
include for e.g. buying and selling IPRs, and non-market based include for e.g. 
cross-licensing and patent-pooling.); and what are the objectives of these IPR 
governance structures? 

 
The role of the legal profession 

• What are the norms and standards enforced by the legal profession, and how 
does it influence the performance of IPR governance structures and the IPR 
system. 

 
Appropriate IPR management at the corporate and sectoral level. 

• What is appropriate IPR management at the corporate and sectoral level? 
 
 
Closing remark 
 
The above proposed research agenda addresses current controversial IPR issues 
affecting businesses, sectors, countries and societies today. Those controversies do 
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also challenge the existing thinking and analytical frameworks dominating the 
theoretical literature on IPRs within economics, management, politics, law, and 
regulation theory. I hope that the DIME network of excellence will help to shed light 
on these, and other, emerging issues in IPR research.  
 
 


